Torts – Fox – Spring 2005

intentional torts

Types:

· battery

· trespass

· personal property

· real property (land)

· assault

· false imprisonment

· emotional distress

Proof

· act

· intent

· causation 

· harm

· (rebuttal of defense)

battery

Components:

1. act by D

· unlawful OR

· unpermitted

· has a reasonable invasion of personal space or dignity occurred?

· physical contact must occur

2. intent  

What must be the focus of the intent?  To cause act or to cause harm?
· To cause harm – Restatement

· To cause act – common law

· Vosburg

· White v. U of Idaho (piano teacher)

· EF (01/10/05 notes)

What mens rea is required?

· purposeful OR

· knowledge with substantial certainty that result will occur

· transferrable – if you intend to hit X but hit Y instead, you are still liable to Y

· subjective test – must show D’s personal beliefs, NOT reasonable man standard

action = intention; if action is unlawful, intention is unlawful

3. harm or offense

· harmful – causes pain, disfigurement, etc.

· offensive – disrespectful touching

4. causation

· act must have directly or indirectly caused the harm (set ball in motion)

· there must be no intervening act which can be said to have caused the harm

· foreseeability is irrelevant; D is liable for all harms that occur, no matter how remote
Cases

Vosburg v. Putney

Boy kicks another boy during class 

Because D intended to make the kick, intent was proven

D’s foreseeability of the harm was immaterial

The kick caused pain and loss of limb (harm)

Garratt v. Dailey

Boy pulls chair out from under a woman who is about to sit down, she fractures a hip

Boy’s substantial certainty that P would hit the ground suffices for knowledge, that knowledge = intent

Talmage v. Smith

D hits a third party (P) instead of person he was aiming at

D is liable under the theory of transferable intent

assault

Components:

1. Act by D

· must be more than words

· an attempt or a threat of making physical contact

2. Intent

· to cause an offensive contact

· to cause P to be in apprehension of offensive contact

3. Apprehension (emotional harm)

· P must be aware of the assault

· P must believe that threat is imminent
· P must believe that she herself is in danger; imminent danger to someone else does not constitute assault

· fear not required – as long as P thinks a contact is imminent, his “lack of fear” is irrelevant

· does P’s apprehension have to be reasonable, or subjective?
4. Causation

· generally the same as for battery

5. (rebuttal of defense)

Cases

I de S. v. W de S.

Man D wings at P with a hatchet, but missed because she ducked – assault!

Tuberville v. Savage

Threat of future harm is insufficient to prove assault

“If it weren’t assize-time, I would not take such language from you”

Allen v. Hannaford

D threatened P with an unloaded gun

ASSAULT

D gave the impression of harm, and P was actually apprehensive

Impossibility is not a defense!!!

tresspass (to land)

1. act by D – entry onto the property of another

2. intent

· to commit the act (entry onto the land)

· mistake of ownership is no defense

3. harm

· invasion (being on land without permission)

· damage/destruction

· interference with P’s use of the property

4. causation

5. (lack of defense)

Cases

Dougherty v. stepp

Surveyor needs to trespass in order to have the land inspected

Trespass occurs because P did not give permission

D should have acquired an order from the city to substitute P’s permission

Trespass (to chattel/personal property)

1. act by D

· can be a wide array of acts, so long as the necessary harm occurs

2. intent

· intent to have contact with the property in question

· intent can be transferred – if D meant to cause another tort but instead caused damage to the property, intent requirement is satisfied

3. harm

· conversion – taking of property

· damage or any change to the property making it different from the original

· substantial deprivation of P’s control over the property

4. causation

5. (rebuttal of defense)

Cases

Intel v. Hamidi

P sued D for sending out disparaging emails over company network

NO TRESPASS – no actual damage to the physical property

Dissent tries to analogize “information superhighway” to actual tangible property

Albert Hypo

Student sets up a web-crawler to notify her when classes reopen

Possible trespass since an unwanted change to the system has occurred, but still the Hamidi tangible property issue

False Imprisonment

1. act by D – confinement of P

· must be successful, no “attempted f/i”

· threat of immediate danger suffices

· danger can be to self, immediate family, or property

2. intent

· can be transferred

· purpose/knowledge

· intent to confine

3. harm

· P must be aware of confinement

· P must not have a “reasonable” method of escape

· D doesn’t have to know that there is an exit

· assume P experiences humiliation and/or disgrace (emotional/dignitary harm)

· whether it is confinement within a large space or prohibition from a particular area is a matter of fact for the jury

· “prohibited from going to Brooklyn” – no f/i

· “confined to stay in Manhattan” – f/i

4. causation

5. (rebuttal of defense)

Cases

Bird v. Jones

D tells P he can’t go down the street, he has to go the other way

No confinement because P had other means of escape

Whittaker v. Sandford

Woman had to stay on boat, but only had limited supervised access to the shore

Technically confined, though small damages because she was “treated respectfully”

Coblyn v. Kennedy’s

Elderly man was approached by two large security men and made to return into the store

Confinement by coercion (fear of harm)

Intentional Infliction of Emotional Distress

1. act by D

· extreme and outrageous

2. intent

· can be purpose, knowledge or recklessness
· intent to cause the act, not the harm

· intent NOT transferrable from/to other torts

3. harm

· severe emotional harm and/or physical side effects

4. causation

5. (rebuttal of defense)

Wilkinson v. Downton

D played practical joke on P that her husband was killed

Introduces recklessness standard

would a practical joke be considered outrageous by today’s standard

defenses to intentional torts

· Did P consent to the act?

· consent can be implied by P’s action or by the situation

· is P mentally ill – no consent

· is P a child – no consent

· If D goes beyond what P has consented to – no defense!

· Is there an emergency? Consent is assumed

· Was D defending himself?

· Was D defending his property

· Insanity is not a defense
· government has a right to commit torts to protect the public safety

Cases

Mohr v. Williams

Dr. defendant operated on right ear instead of left

Dr. pleads that consent was given, but there was no consent it was the wrong ear

If he had plead necessity defense could he have won?

No, because he never had permission to investigate the area at all

Hudson v. Craft

Boxer sues promoter for his injuries

Eleanor adopts Restatement rule – consensual acts should bar P’s claim regardless of the legality of the issue

McGuire v. Almy

Mentally ill woman attacks nurse with a table leg

Insanity is not a defense

Courvoisier v. Raymond

????

Bird v. Holbrook

Man sets booby-trap gun to ward off trespassers

Defense of property must be reasonable use of force (D gets no defense)

Kirby v. Foster

P is attacked by employers who are trying to get cash back

As long as P has a claim of right; D has no defense of property

Ploof v. Putnam

P docks ship on D’s land during dangerous storm; D undocked, P lost all his possessions

D argued that P had trespassed onto his property

Necessity justifies trespass (and other torts?)

NEGLIGENT TORTS

Approach:

1. find the act/omission

2. determine if a duty to perform existed

· we assume that D has a duty not to expose others to unreasonable risk of harm

· still should explain what the duty is and why

· what is the relationship between P and D?

· what type of duty, if any, is required by this relationship?

· is there an affirmative duty owed?

· misfeasance – yes

· nonfeasance - no

3. what standard of care is required?  

· main test – reasonable person

· custom can be considered

· medical standards can be considered

· is there an applicable statute

4. was this duty breached? 

· did D act unreasonably?

· can do Hand formula calculation

· res ipsa loquitor

5. what was the harm?

6. did this breach cause the harm?

· cause in fact

· proximate cause

7. what defenses can D raise?

Act/Omission

The act can be almost any act.  Not limited as under intentional, though would probably fall under one of those categories anyway.

Standard of Care /Duty

The level of conduct/care required to avoid liability for harm.

Usually the standard of care is simply whatever a reasonable person would do under the circumstances.  Sometimes, the custom of the industry can affect what D is or is not required to do.

Heavily dependent on the facts of the case.
The Reasonable Person

· what level of risk do we expect reasonable people to accept?

· test is objective – different from the subjective intent of int’l torts
· objective test protects members of society with reliance on compensation for unjust violations
Characteristics:

1. stupidity of D is irrelevant

2. mental illness of D is irrelevant

· incentivizes caretakers of the mentally ill to use greater precautions

· all things being equal, the one who created the harm should pay for it

3. beginners in a trade aren’t treated differently

4. what should be the standards of the poor v. rich?  subjective or equal?
· old school – Denver RR v. Peterson, CO 1902 – says equal

5. culture of D is irrelevant – the customs of D’s home community are immaterial if they violate the customs of the community in which the tort occurred

EXCEPTIONS

1. children are held to an objective/subjective test – what would reasonable children their age do?

· unless child is engaged in adult activity

· arguments that holding minor Ds to a lesser standard of care will unfairly shift burden onto adult Ps who have done nothing wrong; general rule ignores this concern

2. emergency – what would a reasonable person in that same emergency do?

3. unless D created the emergency 

4. disability – if you have a physical disability, you are required to a standard of care as reasonable people with your same disability

· depending on the circumstances, can also include such things as height, age, physical illness, etc.

5. parents – we factor in higher risks that parents take in saving/protecting their children

6. professionals – are treated as reasonable people in that field would act

Vaughn v. Menlove

P sues D after P’s house burns down due to the carelessness of neighbor D

D argues that someone of his specific intelligence would have done the same thing

Finding for P, this case sets the standard of objective test of intelligence

· Case also holds import for property law – dissent argues that D should be allowed to use his property however he sees fit; majority counters that D has a duty in using his property not to infringe upon the rights of others
Roberts v. Ring

Old man driving hits 7-year-old

Lower court found that child was contributorily negligent in darting out into the street

P appeals, D argues that because of his age (lessened sight and hearing) he still wasn’t negligent

Finding for P, this case sets an exception to the reasonable person test in the case of children

Daniels v. Evans

Minor killed while driving his motorcycle

Finding for D, this case holds that minors involved in “adult” or otherwise dangerous activities should be held to an adult standard of care

Breunig v. American Family Insurance

D, knowing herself to have delusions, continues to drive and hits a truck while having such a delusion

D tries to argue that she had no forewarning that she was going to have a delusion.

Court determines that a jury could infer that her previous history was sufficient forewearning of delusions

Carves out exception for “first time” delusions – those are treated like sudden physical ailments (heart attack, etc.).  This exception suggests a willingness to depart from the strict standard that mental illness is no excuse

Fletcher v. City of Aberdeen

Blind man falls into a hole when city workers fail to put up barricades

City argues that a “reasonable person” would have seen the whole anyway

Finding for P, this case holds that people with physical disabilities are not held to the same standard as healthy people.  The disabled are only required to do what reasonably disabled people would do.

Custom

· admissible as evidence of the required standard, but not a conclusive standard

· what to do about when there is no custom?  or no clear custom?  (boat case)
P must prove

1. existence of a particular standard widespread among the industry

2. D’s departure from that standard

Titus v. Bradford

Rounded out train cars.  P tried to jump out from under train car which was wobbling, got killed in the process.

Finding for D, court holds that use of rounded train cars was customary, which should always be the standard. 

Dangerous ≠ negligent.

Allows industry to collude to take least possible care.

Also makes note of P’s assumption of risk.

Mayhew v. Sullivan Mining

D didn’t put a rail around a hole in mine shaft; P fell in 35 ft.

Custom is irrelevant; reasonable man standard should still prevail. 

Anomaly in the law; not really followed
T.J. Hooper – district court

Boats lost at sea in a bad storm.  P sues for negligence since the boats were not equipped with radios (1931).

Judge updates relevant statute, claiming that seaworthiness is not based on statute but based on current social/industry climate.

Custom of radios on boats had been established at that time – D was negligent.

T.J. Hooper – appeals court

Custom touted below was not completely accurate because boat owners did not usually supply radios, crew usually brought them on themselves.

Custom is a guide, not a rule.  RESTATEMENT RULE.  Posner supports also.

Jablonska

Medical Profession

· custom/standard weighs heavier in healthcare than in other industries, because of the high degree of specialty knowledge required

· old school rule applied custom of the local community

· current rule applies custom to “similar” communities (small town v. big-city customs)

· board-certified docs are held to a national standard, or at least to what reasonable board-certified docs would do

· what is current rule of “2 schools of thought”
· wants to encourage innovation in the medical field 

· small minority is not enough to constitute a “school of thought” but who the minority is might have some impact (i.e. new practice among Harvard Med. docs has more weight than different practice in rural Iowa)

· Frye/Daubert rule void – “general acceptance” by the medical community is too strict of a standard, might deter innovative work in the medical field

· how much does doc need to disclose in the way of danger?
· Canterbury v. Spence
· waiver form
· ear case
· P is also held to reasonable person standard – for him to reject those risks, he must prove that a reasonable person would not have taken those risks either

· especially consider what is being risked against the goal of the operation
· (would you risk getting a permanent scar if an operation was 99% likely to save your life?)
· in the case of medical emergencies, there is no duty to disclose; doc is reasonable in assuming P would want the treatment that D provides

· mere error in judgment is not negligence

· doctors have a natural incentive to take higher precaution because they can charge more

· NOTE: issue with causation – jury verdict relies heavily on the credibility of expert testimony

· NOTE: do not award punitive damages unless doctor has acted with malice or knowledge

· maybe we shouldn’t be so easy to give malpractice awards, because of the disincentive effects on doctors and insurance reshifting costs back to patients

Helling v. Carey

Ophthalmologist doesn’t give glaucoma test to patient under 40; she develops glaucoma anyway.

D can’t raise COP v. COA rule because COP (to give the glaucoma test) is minimal – puff in the eye

Court finds for P despite D’s custom defense because P should have had the same protection as everyone else.

· how can court know this?

· was the probability irrelevant?

Canterbury – informed consent rule
P developed complications from surgery of which he was not previously made aware.  

Court must decide if a Reasonable Patient would have made a different decision if he/she had been made aware of the risk before hand.

Statutes and Regulations

NEGLIGENCE PER SE

Is a statute on the books regulating activity an automatic determination of the required standard of care?

Statute can be a determination of negligence per se – automatic negligence.   At very least it is evidence of negligence.

Requirements for negligence per se – RESTATEMENTS, California

1. safety standard

2. class of victims the statute is protecting includes P

3. proximate cause

Negligence per se assumes that the legislature has considered most of the likely scenarios that D will encounter, so D has very few defenses.  Emergency is a defense, but D must show ALL reasonable people would violate the statute.

Thayer – legal scholar – approach: statute s/b standard because to leave the question as evidence for the jury places the common man’s opinion above that of the legislature.

Statute can necessarily define the standard of care as well as the proximate cause.

Safety Standard

Osborne

Statute requires pharmacist to label all products that contain poison.  D doesn’t label, P takes and dies.

Statute = standard of care, even though statute itself does not give a private right of action.  Does the implied right of action rule still apply?

Martin v. Herzog

P was driving without headlights after dark.  D asked for verdict based on P’s contributory negligence.

Court reversed (held against P), taking stance that statute = negligence per se

Cardozo remands to help P.  Even though P wasn’t using his lights, the street was very bright.  Basically, P pled wrong the first time.  But still trying to set main rule.

Uhr v. E. Greenbush School District

Student was not given scoliosis exam in 8th grade despite a city ordinance requiring the school to give one.  By the time she was examined in 9th grade, she required surgery, rather than the typical back braces.

Statute must include an explicit private right of action, or an implicit right that is consistent with the legislative purpose and intent.

· also raises causation issue – is harm caused by late detection a harm?  School did not actually cause the girl to develop scoliosis.
Protected Class

Stimpson v. Wellington

Statute simply declares an action illegal, even when that action does not obviously (or at least statutorily) affect another person.

Determining whether or not P is in the protected class is flexible.

Gorris v. Scott

Mad mutton disease (  Statute was clearly written to protected from diseased sheep, not sheep lost at sea.
P’s inclusion in the class is flexible, but not without limits.

Ross v. Hartman

D violated statute prohibiting leaving keys in ignition of unlocked car.  Car is stolen (someone is probably hurt).

Court assumes purpose of statute was to prevent the thing that occurs.  Therefore,

“causation per se”

What issues of intervention does this raise? – None since D was the one who actually violated the statute!

Dram shop statutes

Very flexible

· some jurisdictions differentiate between seller and social host

· some legislatures bar the statute from being taken into account in tort cases

Seller

· should he have realized person was drunk?

· overriding incentive to not sell to drunk people

· bars require licenses

Social host

· what incentive do we want to give to social hosts?  should they become their brother’s keeper?

· hosts have less control at a party than a bartender has (can’t get served without bartender)

LICENSING

Licensing requirements are trickier to argue for P, because the acquisition of a license does not confer a particular level of care.  Licensing is not a standard.  Usually prima facie but you have to look at statute.  Difficulty in applying licensing as a standard is that there’s no clear reason what the purpose of the license is – what harm is the license designed to protect?
Brown v. Shine

P alleged that she was paralyzed by D – a chiropractor who was not licensed to practice medicine, even though he said he was.  

Court finds for D since any negligence caused by D was not what the statute was designed to prevent.  i.e. P was not in the protected class.

Dissent – license requirement is a statute which was violated, negligence per se.

Proof of Breach of Duty

Did D take a risk that the reasonable person in the same situation would not?

Can choose between custom, Hand formula, or mere assessment of reasonable person (above) 

Res Ipsa Loquitur – circumstantial evidence

· allows P to shift burden to D when there’s no real way for P to ever find out what happened

· logical inference – make sure there’s not too great of a leap to find negligence

· what is the likelihood or probability that this type of accident is usually caused by negligence?

· example: in car accidents, the police usually assess by the nature of the impact who was at fault, even if stories conflict or neither is sure (if D’s front impacts P’s rear side, D probably wasn’t paying attention that P was in front of him)
non-delegable duty?

Shift burden to D when P has no way of proving any facts.

· D has to show more than that there were other possible causes; fault/no-fault lies on whether negligence was the most likely of all possible causes
· did D have exclusive control?  The more people that have access or control over the harm-causing thing, the less likely that D was negligent

· Fox says relatively unnecessary, even when required by statute.
· UNLESS D’s negligence can be shown in that D should have protected access to the thing from other people!
· at the very least, jury could reasonably decide one way or the other.

· accident could be so out of pocket that there was likely negligence, D must have a defense, otherwise P wins

· usually the case!
Byrne v. Boadle

Barrel being loaded out of a warehouse window fell and hit P.  

P is trying to prove that the fact that the barrel fell necessarily indicates negligence.

P wins.  It’s clear that P was in no way in the wrong, and D is the only one who knows what happened.  

Colmenares Vivas v. Sun Alliance Insurance

P had her hand on escalator rail, but the rail suddenly stopped even though the escalator was still moving.  This caused her – and her husband who tried to catch her – fall down the escalator.

P doesn’t know what happened, but rail stopping isn’t obvious negligence – case goes to trial.

P wins (remand to jury).  Even though statute required D to have “exclusive control” – court says this is too strict a requirement to be construed literally.  

P knew way less than D, and if D had taken all relevant necessary precautions, that should have (1) made the chance of harm so small that it was not negligence or (2) shown that the thing was unreasonably dangerous.

Holzhauer v. Saks

Somebody pushed emergency stop button on escalator.  

No proof of negligence – exclusive control.

Ybarra v. Spangard
P had appendectomy, and woke up with pain in shoulder.  Wants to use RIL since he doesn’t know what happened while he was under the knife.  Defendants say (1) D has to at least pick a specific D against whom to raise RIL, because surgeons, nurses, etc. all had different responsibilities or (2) if you try a group of Ds together RIL doesn’t apply. 

P wins, gets to use RIL in trial.

Unusual case because P doesn’t even know what the harm is or who caused it, but RIL applies anyway.

Resembles Civ Pro McCormick v. Kopman – P doesn’t know who’s guilty, so gets to put all potential Ds on the stand and have them rat each other out to save themselves.

Calculating Risk – Professor Fox likes
Court’s history of risk calculation methods

1. wrongfulness of the act

2. foreseeability of the harm

3. Hand Method – (burden to D) < (probability of harm)(seriousness of harm)

B < PL

· the harm measured is the harm likely to occur from the act, not the greatest or least possible harm

· the greater the potential injury, the less need for a strong probability


· not actually applied, just an illustration of the jury’s factors in determining reasonableness

4. (risk to P)(value of the object being risked) > (risk of the act) 

· (determination of P’s contributory negligence)
5. cost of accident > cost of prevention

· similar to Hand, but a more economic approach

· measure who absorbs what costs

· cost of accident = cost of taking risk/action/omission

· cost of prevention = cost of doing nothing

· were alternatives more expensive to D?

· should alternatives be calculated marginally or at total cost compared total cost of doing nothing?

· who would have been hurt by the alternatives?

Blyth v. Birmingham

During a cold snap, water pipe clogged up with ice, causing flooding to P’s house

Cold was so severe, city could not reasonably have expected to prepare for it.

There was no foreseeability, so D is not liable.

EF thinks decision was wrong because of the two parties, D had the responsibility of maintaining the pipes.

Eckert v. LIRR

P dies when he darts in front of a moving train to get a child off the tracks

Rescuers are held to the lower standard of care as “emergency” requires

This case defines negligence in terms of the wrongful-ness of the act; act (saving a life) was not wrongful, so P was not contributorily negligent

Cooley v. Public Service Co.

Power line breaks during a severe storm and falls onto telephone line; P suffers neurological damages because of the shock from being on the phone when the lines crossed

Because higher risks would have to be taken against 3rd parties (people on the street) to avoid risks to P – D was not negligent

If D has to take risks either way – he should take the lowest risk available

U.S. v. Carroll Towing

If a bargee had been on board, he would have been able to prevent the barge from drifting into and tank and sinking.

Hand Method: B<PL to establish negligence

Causation

Two Elements Required:

1. cause in fact = “but for” causation

2. proximate cause = measure of effect D’s actions had in contributing to the resulting harm

· where on the continuum does the “but for” cause stand?  Close to intentional or on the opposite end: is the causation mere coincidence or freak accident?
P always has burden of proof on causation – doesn’t shift.

· unless it’s otherwise clear that multiple Ds acted negligently in a similar manner, just a matter of pinpointing which one’s negligence actually caused harm (Ybarra)
· any burden shifting that occurs is always contextual – no general rule – and is rare
Cause in Fact

RESTATEMENT – If it weren’t for the act in question, the harm would not have occurred. 

· standard is whether it’s “more likely than not” that D’s action caused P’s harm

· Sometimes courts will say that if two or more causes relatively simultaneously caused the harm, and neither cause can be distinguished as to it’s role, then the test is not “but for” but rather was each particular cause a “substantial factor”

· if cause A is much more than cause B, should still question whether cause B, if left to its own devices, would have caused the same or similar harm.

NY Central RR v. Grimstad

Act of 3rd party jolted boat, causing P to fall overboard.  Wife claims that if there had been life preservers on board, she could have saved her husband from drowning.

D wins; no but for causation.

Any number of reasons could have been why D drowned.  For instance, would a person who knew how to swim reasonably well have drowned in the same instance? 

Also, too many other things would have had to happen to ensure the high probability of P’s survival – wife would have had to throw in reach for him to catch; would have had to get necessary help so that he didn’t freeze, etc. etc.

Halt v. Lone Palm Hotel

Father and son drowned in swimming pool at hotel.  No lifeguard on duty and no sign warning of danger, despite state statute requiring one.  

Burden shifts to D to prove how Ps died.

Burden shifts because P has no way of proving how the accident occurred because of lack of witness.  D loses case for same reason.

· goes back to establishment of statutory negligence per se; establishing the negligence necessarily establishes the but-for causation?
· also brings up issue of Ps’ assumption of risk
Zuchowicz v. US

Naval base erroneously prescribed an overdose of a drug to P.  P developed fatal disease – PPH.  She also got pregnant, which makes PPH worse.  Even if PPH was caused by the prescription, the issue is the overdose.  P must show that the overdose, not the drug itself, caused PPH.

If negligence increases the chances of harm occurring, P has satisfied preponderance of evidence.  Burden shifts to D to show that some cause other than D’s negligence was responsible.

Has P shown preponderance of evidence or mere speculation?  What court is really doing is helping P’s case.

Reynolds v. Texas RR

Woman falls down stairs of waiting room; stairway wasn’t lit. 

Rule: “Where the negligence greatly multiplies the chances of accident, the mere possibility that it might have happened without the negligence is not sufficient to break the causal chain.”

What Evidence Is Allowable?

GE v. Joiner

P had a history of cancer in his family, but blamed his cancer on his exposure to PCBs because of his job.

Under Reynolds, did D’s negligence “greatly multiply” the chance of harm?

· District Court dismissed based on the acceptance of P’s expert testimony in the medical community

Rule:  Cause can be established by expert testimony, but trial judge has discretion over whether or not to allow the testimony.

· Daubert shifts control of what is expert testimony to the judges, rather than to the standard medical community where it was before

Apportioning Cause – Multiple Defendants

joint tortfeasors

1. act independently but cause a single harm

2. act independently but only one causes harm; impossible to prove who that person is

3. responsible through vicarious liability

· often occurs in employment

· be careful to establish whether D1’s action was really “within the scope of employment”

joint tortfeasors – RESTATEMENT
433 § 1(a) – distinct harms

433 § 1(b) – reasonable basis for establishing independent acts caused a single harm (also RTT!)

Establishing Proof

· Cause in fact proof is often reduced from strict “but for” to “substantial factor”

· Burden can shift to D to prove his innocence, if otherwise remaining silent will cause too great a burden on P – RESTATEMENT 

· Summers v. Tice
· POLICY: Incentivizes D to avoid accidents
Joint and Several Liability

several – indicates more than one tortfeasor

joint – indicates that each is liable for the entire damage

· JSL = co-tenants:  Just as all roommates are responsible for the entire month’s rent; JTs are responsible for entire damage to P

· applies whether both parties are at fault; or if it’s impossible to prove which of several Ds are the truly culpable party

Splitting the Pie

· OLD RULE, each JT is responsible for an even share (2 JTs pay ½ each; 3 JTs pay 1/3 each, etc.) – pro rata
· NEW RULES

· comparative APPORTIONMENT: each JT pays his proportion of responsibility (if D1 is 60% liable, she pays 60% of damages 
· RESTATEMENT – must be a reasonable basis on which to apportion

· market share liability – if multiple corporate tortfeasors simultaneously commit a similar negligence, and no way to tell who; liability will be apportioned by each corporation’s domination of that market

· If harms can theoretically be divided, courts will go for apportionment; if no way to tell how much each P is responsible for, courts will go pro-rata
· P can go after whoever she likes; if D1 feels overburdened he can go after the other Ds for their share which he feels he paid

· doesn’t matter if other tort-feasors were originally named or not; as long as a subsequent jury finds for D1, they have to pay

· D1 can also get complete reimbursement (indemnification) from unnamed Ds.

· J&S v. apportionment is important because it determines P’s rights of whom he can go after for $; issue is really about burden-shifting – HOW????????
Treatment by Courts

California – JSL only available for economic damages, not punitive

Policy Concerns

· P will go after the deepest pocket

· JSL covers P better, but maybe at the expense of one of the Ds

Kingston v. Chicago NW RR

2 fires joined together burning down P’s house.  Fire 1 was caused by D; fire 2’s cause is unknown.  

Rule: Joint and several liability, unless the other co-cause was a natural occurrence. If the cause of one of the fires is unknown, assume it was set by a person.  Shift burden to D to prove that the other fire was caused by “an act of God”

Smith v. JC Penney

P was wearing a dangerously flammable coat.  Got badly burned at a gas station when station employee negligently started fire.

Jury couldn’t divide the harms – couldn’t figure out what proportion gas station was responsible for, and what proportion manufacturer was.

Rule: If apportionment isn’t possible; all Ds still liable under JSL (pro-rata)
Summers v. Tice

Two Ds negligently shot up in the air while P was higher above them on the hill, knowing P was there.  One shot hit P, though impossible to tell which one, since Ds were using the same type of gun.  Both committed the same type of negligence, but only one’s caused the actual harm to P.  Ds are JSL.

Rule 1: If apportionment isn’t possible; all Ds still liable under JSL (pro-rata)

Rule 2: Kopmann burden-shifting; if absolutely impossible for P to prove cause, burden can shift to Ds

· to let Ds get off would be unfair since they were both negligent

· Ds have burden of proving P’s case by proving the other’s liability (Kopmann)
Adams v. Hall – NOT GOOD LAW!!

P’s sheep were killed by one of two separately owned dogs.  P couldn’t prove which dog was responsible, so his claim was barred.

Opposite of both rules under Summers.

Sindell v. Abbott Labs

All named Ds produced the exact same product.  P had no way of knowing from which manufacturer her drug was received.  

Rule: In such a case, market share liability is acceptable

Skipworth v. LIA

Little girl got lead poisoning several times from the lead-based paint in her home.  Home was old, so there was a lot of potential.

Rule: “market share liability is appropriate where 

1. all Ds are potential tortfeasors; product is the same; 

2. P can’t prove which is responsible and 

3. most of the likely tortfeasors are named.

Market share liability is reserved for special cases; it’s an exception to the standard proximate cause rule.

Proximate Cause

Presumption favors P, but does P’s negligence supersede D’s?

D takes victim as he finds him.

POLICY: Who should most fairly bear the loss?

Tests:

1. foreseeability (ex post) – what should D have known at the time about the chances of harm resulting from his action?

· harder on D; usually harder to assess “probability” of intervening acts occurring 

· foreseeability of P’s vulnerabilities is NOT relevant

· transferability – does it matter whether or not the harm resulted was the likely or main foreseeable harm?

· is what occurred the thing that was risked? – negligence not transferable; P SOL

· was any harm foreseeable? – negligence IS transferable; P’s in luck

Determinations of foreseeability

· ordinary and natural

· accidents are “superseding causes”

· rule not really followed

· does the negligence result merely as a result of fate? – NO p/c

· has the negligence come to a “place of rest” (Horton) – NO p/c

· criminal intervention severs causal chain (Brower, Watson) 

· RESTATEMENT – NO p/c unless the crime should have been expected

· instinct (in rescue missions)

2. directness – at what point does the harm become remote from the cause?

3. Friendly-MacGruder – mix of both

NEGLIGENT EMOTIONAL HARM

Cases where P witnesses a terrible event, but is not otherwise (physically) injured

Old rule – no cause; emotional harm could only attach to a physical harm claim

Modern rule – cause of action if P was in “zone of danger” (in harm’s way); damage must be “severe and lasting”

Most courts reject e/h for “harm that might occur”, unless that harm is almost certain to actually occur.

CAL rule (most other states think is arbitrary)

1. P must be near the scene

2. P must be an actual witness

3. P must be closely related to the victim

Ryan v. NYC RR (1866)

D purposely started a fire to burn down their property.  Sparks flew and burned down P’s house as well.  

Rule:  Proximate cause is measured as being an “ordinary and natural” result of the harm.  Ordinary and natural = direct.
Smith v. London and SW RR (Eng. 1870)

Similar fact pattern to Ryan, except RR’s fire was not intentional.

Rule:  The negligence makes D liable for all consequences

Jones v. Boyce (Eng. 1816)

D’s coach gets out of control, P jumps out to save himself and breaks his leg in the process.

Rule:  Any conduct by P is not contributory if his actions are reasonable.

Berry v. Sugar Notch

P was speeding when a tree that the city should have cut down fell on him.

D argued that if he weren’t speeding he wouldn’t have been in that location at the time.  Fate absolved them from liability.  P’s speeding was the superseding negligence.  P’s negligence was not foreseeable.

Rule:  Fate is not a superseding cause.

Pittsburgh Reduction v. Horton

Little boy picks up a dynamite cap from a nearby plant, whose property was not enclosed.  Mom knew he had the cap.  Boy trades it to his friend, P.  Boy’s father worked as miner, so court thought that mom should have recognized that it was a dangerous item; mom’s negligence intervened.

Rule: If D’s negligence has “come to rest”, anyone who re-starts the chain absolves D of liability.

Brower v. NYC RR

D’s train ran into P’s horse and buggy.  P’s belongings were scattered all over the street and looted by onlookers.  Is D liable for the loss of property to P?

Majority: Thieves did not intervene, because the destruction of P’s property was relatively simultaneous to the accident.  Theft was foreseeable, because D had hired armed guards on it’s train.

Dissent:  To say that criminal intervention is foreseeable means that the law presumes crime.
Watson v. KY & IN RR

Similar facts to Brower; arsonist was waiting for an opportunity to strike.

Rule:  (Brower dissent) Criminal intervention precludes D from liability on proximate cause grounds. 

Wagner v. Int’l RR

RR was negligent in leaving its doors open while traveling.  Cousin falls out of the train while rounding a curve.  P goes to search for cousin once train has stopped and injures himself.  Is P’s cause his own harm or was his rescue attempt foreseeable?

Rule:  Rescue attempts are the foreseeable result of harm caused.

Polemis

D leased a yacht.  D’s employees dropped a plank, creating a spark that caught and blew up the yacht.

Rule: If any harm is foreseeable, D is negligent if but-for has been established

Palsgraf

Cardozo (majority)

Foreseeability of the particular harm occurring defines negligence

Andrews (dissent)

Foreseeability of any harm resulting defines negligence, even if the resultant harm is different from the expected harm.  Negligence is more based on the sequence of events between D’s act and P’s harm than it is on the foreseeability of the but-for causal chain

Wagon Mound I

P’s dock was burned as a result of oil negligently spilled by D’s ship.  Oil joined with hot molten metal that was released into water by P’s employees while they were soldering the dock.

Rule:  Direct causation = but for.  Foreseeability of specific harm occurring establishes is required for proximate cause.

Wagon Mound II

Boat that was also destroyed in the dock fire sues D.  

Kinsman

River ice is thawing.  Boat was negligently tied, ice breaks it aloose.  Boat flows downstream and knocks another boat loose.  Boats float down the river to a bridge and get stuck.  No guard on duty (in the middle of the night), so the boats act as a dam, backing up the river and making water overflow into nearby homes.

Rule: Harm must be (1) foreseeable and (2) direct

Plaintiff’s responsibility

1. contributory negligence – total bar to recovery

· last clear chance

2. comparative negligence

3. assumption of risk – total bar to recovery

OLD RULE – cont. neg. or a/r barred all recovery

NEW RULE 

1. comp. neg. + a/r = ( recovery

2. a/r = complete defense

3. implied a/r + comp. neg. = ( recovery

4. ≠ a/r

Matter of fact for jury

Contributory Negligence

Def: When P does not act reasonably to protect himself and as a result is exposed to the harm which occurs

· objective standard

· objective test adjusted if P is a professional/expert or a child                               

· Rule:  Whoever is responsible for the but-for and proximate cause is responsible for the loss.  Costs are not allocated between parties.

Last Clear Chance

Rule:  Whoever’s negligence occurred last should bear the responsibility of the loss

· doesn’t matter whether P or D was more negligent   (
Comparative Negligence 

Rule:  P’s negligence is apportioned (reduced) with the negligence of D

· assumes that P’s negligence combined with D’s in some form to cause the harm (like regular apportionment assumes each D has some part in the harm)

· objective test

· P’s negligence can be apportioned either pro-rata or by % of fault

Tests

1. pure – P can recover even if P’s negligence is a greater portion than D’s (CA and NY)

2. P can only recover if D’s negligence is greater than P’s

3. P can only recover if D’s negligence is equal to or greater than P’s

Policy Comparisons

· cont. incentivizes Ps to protect themselves

· comp. is more equitable

· comp. incentivizes everyone

· pure comp. is more equitable than modified

· pure comp. also ( people’s willingness to sue to collect pennies

· mod. comp. combines theory of cont. neg. with comp. neg. – primary wrongdoer should bear the loss

Assumption of Risk

Rule: P waives right for D to act negligently

· acceptance can be invalidated by the court if it’s obvious that there is a gross disparity of bargaining power between the parties

Requirements

1. P knows of the risk (subjective)                        

2. P must waive/assume the risk – must waive the particular risk; not just any risk

3. P must do so voluntarily

express – acceptance of risk is specific (contract, oral, etc.)

implied – acceptance is assumed through P’s voluntary behavior

Where does a/r fit in relation to comp. and cont. neg.?

1. MAIN RULE

· express a/r – complete defense

· implied a/r – partial defense (= comp. neg.)

2. express and implied a/r – complete defense

Farwell

Employer not vicariously liable for the negligence of one employee toward another

Lamson v. American Axe.

Employee P voluntarily (contractually?) assumed the risk of axes falling off the wall

Primary a/r – D isn’t negligent because of P’s action (very hard to prove)

Secondary a/r – P unreasonably assumes the risk; contributorily or comparatively negligent

affirmative duties

· determinations of whether or not duties exist are policy decisions

· misfeasance – D’s act leaves P worse off than before

· can include omissions

· omission of D adds to the harm to P

· nonfeasance – P is in the same position if D had never arrived on the scene

· distinction can be argued!!!
· requiring special duties often have high moral assessments attached

· duties are limits on personal autonomy

· the more a society values community > individualism, the more duties required
· is the law about deterring wrong, or encouraging good?
· law should reflect society’s values
	DUTY
	NO DUTY
	EXCEPTIONS

	trespassers – due care

     (alt. rule – duty to warn)
	
	

	
	Good Samaritan
	VT – if rescue is easy - duty

	D created the risk

(Weirum v. RKO Radio Station)
	
	

	D assumed responsibility for helpless P

(common carriers, hotels, etc.)
	
	D discontinues responsibility and P is in same position as before

	D negligently prevents a person from trying to give aid to an endangered person
	
	Duty hinges on negligence; if D wasn’t negligent in preventing rescuer, D isn’t liable

	D agrees to give aid, then fails to do so
	
	

	
	Duty to control someone’s behavior

(non-foreseeable P)
	a special relationship exists (Tarasoff v. U. Cal.) between D and person needed protection from X

	
	Duty to protect P from someone’s behavior

(non-foreseeable P)
	a special relationship exists between P & D where P is dependent on D (Kline v. Mass. Ave. Apts.)

· Kline also brings up issues of criminal intervention as a superseding cause!


strict liability

abnormally dangerous activities

Who should bear the cost of loss caused by lawful activities?

RESTATMENT 

§ 519 – if the activity is abnormally dangerous, D should bear the loss if the dangerous risk materializes

§ 520 – factors of abnormally dangerous activities:

1. high degree of risk

2. likelihood that harm will be great

3. inability to eliminate the risk by reasonable care

4. activity is rare

5. activity : location :: pig : parlor

6. value of activity to community  < dangerousness

RESTATEMENT (3rd) – factors:

1. high degree of foreseeable risk, harm will be great, reasonable care not enough

2. activity is rare

§ 522 – superseding causes irrelevant

§ 523 – a/r is a complete defense

§ 524 – contributory negligence is NOT a defense

§ 524A – P’s heightened sensitivities bar a claim if the reasonable person does not have those same sensitivities (≠ take victim as you find him)

PROOF:  P must show that D took reasonable care.  If P tries to show what D could have done differently, P is proving negligence.  P’s case hinges on the on showing the abnormally dangerous factors

Policy Analysis

· finding D strictly liable incentivizes him to either find safer ways of performing the activity, or eliminating the activity altogether

· often seen as anti-progress/development
· S/L is a much shorter path to judgment than int’l or negligence, which is why ideally P would plead s/l.

· Holmes’ analysis dominates tort law – antagonism toward s/l
Cases

Rylands v. Fletcher II (Blackburn’s opinion)

What damage is a lawful act liable for?

Rule: Strict liability is the default for liability for lawful acts

Rylands v. Fletcher III

Rule:  S/L is only the default for “unnatural” consequences of D’s activity

Stone v. Bolton

Cricket ball gets slammed out of the park (unusual), sailing over the gate, into the next-door residential community, hitting P upside the head.

Rule:  Knowing that the risk existed (balls had been hit out a few times before), D had duty to pay.

Bolton v. Stone

Rule:  

· Risk of danger must be high to apply s/l; risk here was small

· Tort law should be based on culpability (negligence, intent) not fairness (s/l)

Spano v. Perini

Next door blasting caused property damage to P.  P wants finding of s/l.

Rule:  S/L s/b applied when the loss to P (use of property) exceeds the loss to D (particular use of his property)

IN Harbor RR v. American Cyanamid

While transporting dangerous chemicals via RR, D’s product leaked, causing $1 million in damages to the RR and local evacuations.

Rule:  If D could have taken reasonable precautions (Hand formula), D was negligent, not s/l

Products liability

· permitting Ps to recover from manufacturers and sellers for damage from defective products

Theories of Recovery (Often a claim can arise through multiple theories):

1. negligence

· manufacturer

· was P’s use of the product foreseeable?

· was P a foreseeable user?

· seller

· RST § 401 – retailer who knows or has reason to know that the product is dangerous is liable if he fails to warn the consumer
· proof of P’s case requires all the requisites for proof of negligence in general

2. breach of warranty

· a warranty is like a promise; if D falls short on his promise, he’s liable to P.

· warranties aren’t really necessary now; used as a stepping stone to establish modern-day s/l

3. strict liability

· manufacturing defects

· design defects

· did manufacturer know

· inadequate warning

· defective AND unreasonably dangerous

· based on consumer expectations

· P has burden of proof

· RST § 402A – manufacturer is strictly liable for unreasonably dangerous defective products

4. misrepresentation

Winterbottom

Rule: History required contractual privity between manufacturer and P

MacPherson

Buick makes cars, bought certain parts from others and sells w/o sufficient inspection.  Inspection would have caught the defect.

Rule:  Privity is not the key, the key is inherent danger to life and limb.
· sort of like the affirmative duty that P is relying on the safety of the product

Escola v. Coca Cola

P was a waitress putting coke bottles in fridge.  A bottle exploded and she sued Coke.

P brings action in neglignce – using r/i/l to suffice for proof of breach of standard care.

· r/i/l hinges on exclusive control, which Coke didn’t have

